COMMONWEALTH OF MASSACHUSETTS
SUFFOLK,ss. | o | SUPERIOR COURT
' CIVIL ACTION
NO. 07-2935 BLS1
'HOWARD L. CARR
Vs.

"ENTERCOM BOSTON, LLC, & others.!

MEMORANDUM AND ORDER ON
MOTION FOR RECONSIDERATION

This matter is before the Court on Plaintiff Howard L. Carr’s Emergency Motion for
Reconsideration, Paper #21. What is challenged is part of the Memorandum and Order On
Cross-Motions for Judgment On the Pleadings and for Summary Judgment, Paper #19,

. (“Mem.”), issued on September 19, 20.07. The motion is opposed.
Although “there is no duty to reconsider a case, an issue, ora question of fact or
law, once decided,” the court retains the authority to do so. King v. Globe
Newspaper Co., 400 Mass. 705, 707 (1987), cert. denied, 485 U.S. 940 and 485
U.S. 962, quoting Peterson v. Hopson, 306 Mass. 597, 601 (1940). Among other
permissible grounds for reconsidering a previously decided issue, the prior
~ decision may be reconsidered if it was “clearly erroneous and would work a
manifest injustice.” King v. Driscoll, 424 Mass. 1, 8 (1996), quoting United
States v. Rivera-Martincz, 931 F.2d 148, 151 (1st Cir.), cert. denied, 502 U.S. 862
(1991). ' ' :
- Commonwealth v. Gross, 447 Mass. 691, 693 n.2 (2006).
The fact that this Court here reviews its previous decision on the original motion of the :
plaintiff, Howard L Carr (“Carr”), ought not be taken as any indication that that decision was

 clearly erroneous or that leaving it stand would work a manifest injustice.

What Carr calls into question is only one portion of the prior decision. Carr, in his

, ! Entercom Boston, LLC as plaintiff-in-counterclaim; and Howard L. Carr, Cary Pahigian
- and Greater Boston Radio, Inc. as defendants-in-counterclaim.



present motion, sajs, “[i]n ruling on the parties’ motions, the Court correctly held that Section

VIII of the ‘Artist’s Agreement’ between . . . Carr and Entercom violates . . . G.L.c. 149, § 186

.. .to the extent that it restricts . . . Carr’s right to obtain employment in a specific geographic

area for a specified period of time ‘after termination’ of the Agreement.” Mitn. para. 2. Carr goes

on to observe that the

Mtn. para. 3.

Court further held that if, as happened here, Entercom exercises the right of first
refusal afforded to it by Section VIII before the Agreement terminates or expires,
the effect of that exercise is to extend the term of the Agreement and prevent it
from expiring. Thus, the Court held, Section VIII as applied here is not a post-
termination restriction on . . . Carr’s right to obtain employment, and does not run
afoul of Section 186. :

Then Carr stakes out his position:

Mtn. para. 4.

The finding upon which the Court premised its holding is mistaken.
Section VIII simply does not provide that the term of the Agreement is extended
if Entercom exercises its right of first refusal before the Agreement terminates or
expires. On the contrary, Section VII requires . . . Carr to enter into a new
agreement with Entercom “after the expiration or earlier termination” of the
existing Agreement.

In making the foregoing statements, Carr has stretched the decision made by the Court

beyond that intended by the words carefully chosen. What the Court, said is:

I, as here, Carr’s employment with Entercom has not terminated, for any
reason, then the application of Sec. VIII is no more of a limitation on his
competition than any other provision in the Artist’s Agreemient, such as the
Renewal Option which, if exercised, “continues” the termination beyond
September 19, 2007 to September 19, 2008.[] On the other hand, if Sec. VIII was
being imposed after the September 19, 2007 termination, rather than before as
here, then its language would seem to violate c. 149, § 186 because the exercise of
the right of first refusal would then occur “within one hundred eighty (180) days
after the expiration or earlier termination of this Agreement.” In the latter
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circumstance, the enforcement of Sec. VIII might be construed as a restriction on
competition. ' :

Mem. at p; 13, with eniphasié adeled.
| In the last two sentences quoted from this Court’s decision, the Court was not rulingona
sifuatio'n in whjeh the application.'of Section VIII was Being applied or enforced “after the
~ expiration or prior termination” of the Agreement. Consequently, and deliberately, the
emphasized words “would seem” and “might be construed” were used. In the latter part of the
quoted language were observations, relevant, but not essential, to the decision then being made.
‘They dealt with a situation that was not presented. As such, these two sentences are not the law
of this case, but rather, at most, obiter dictum of a kind that is not binding on this Court or the |

parties. See, e.g., Old Colony Trust Co. v. Commissioner of Corporations and Taxation,

346 Mass. 667, 676 (1964); Dedham Water Co., Inc. v. Cumberland Farms Dairy ,-Inc., 972 F.2d

453, 459 (1* Cir. 1992). Te suggest, as Carr now does, that this Courtl“correctly hela” thaf
Seetion VI violated c. 149, § 186, fer all purposes, goes too far.

Additionally, the Court observed before that Section VIII of the Agreement was
addressing a right of first refusal, not a covenant not to compete like SectionII. B: 4. The
distinetion is of significance. G.L. c. 149, § 156, proﬁibits a contractual provision that “restricts
the right of _[aﬁ] empleyee . . . to obtain employment in a speciﬁed geographic area for a specified
period of time after termihation of employment of the employee by the employer or by
\ -tér:hinat_ion of the employment relationship by mutual egreement o_f the employer'and the
employee er by termination of the empioyment relationship by the expiration of the contract.’;

That kind of language is directed at covenants or agreements not to compeie after an employee



leaves his employment and 'goes to work for a competifor. A rightb of first refusal, exercised prior
to the termination of an agreement, is substantively a different concept and does not, on its face,
. violate the statutory language. It can only be a statutory violation, if at all, if the right is imposed
after the agreement terminates so as to prevent competition.'
Further, Carr goes way too far again when he argues that the Court’s analysis “rests on a
premise directly contrary to the plain language of the Agreement.” Carr claims that “Section VIII
does not provide that the existing Agreement “continues’ or is eXtended if Entercom exercises its
right of first refusal before the Agreement terminates.” Rather, Carr says, “Section VIII requires
[him] to enter into a new agreement with Entercom ‘after the expiration or earlier termination’ of
the existing Agreement.” He then follows these contentions with an array of basic contract law
principles that, quite candidly, add little to nothing to the discussion. -
The Court again examines the specific language of Section VIII that Carr says it misread. B
The portion of the Section in issue reads:
If Artist shall receive at any time during the Term hereof or within one hundred
- eighty (180) days after the expiration or earlier termination of this Agreement, any
offer for Artist’s services from any other radio or television station within the
Exclusive Territory to commence after the expiration or earlier termination of this
Agreement on any specified compensation arrangement for any specified period,
and if Artist shall be ready and willing to accept such offer, then Artist shall give
the Company prompt written notice thereof, including a written' copy of such offer
as presented to the Artist containing the proposed compensation arrangement and

term of employment. The Company shall théreupon have the right of first refusal
‘to continue Artist’s servicgs %] on Station herein provided after the ex irati(m or

? The Artist’s Agreement, of course is“to employ Artist . . . and Artist, accepting such
employment, agrees to perform Services in accordance with the following Schedule and upon the’
Standard Terms and Conditions attached hereto and constituting a part hereof.” See second
- introductory paragraph. See also the paragraph in the SCHEDULE entitled “Artist’s Services”

- which explains exactly what that phrase means. See, still further, Arficle I A. through E. entitled
“ARTIST” SERVICES.” To suggest that there is a difference of any significance in continuing

4‘,



7

earlier termination hereof upon the compensation arrangement and term of
employment offered by the other station; and the Company shall exercise such
right of first refusal by giving Artist written notice that it is doing so no later than

© seventy-two (72) hours (excluding any intervening Saturday, Sunday or holiddy)
after receipt by the Company of Artist’_s notice. . . .

During the Term of the Agteement —not after expiration or any earlier termination, of
which there was none — Carr received an offer from another radio statiqn within the territory of
his Agreement with Entercom. The offer was “to commence after the termination” of Carr’s
Agreement with Entercom, and was for a “specified compensation \arrangement for a[] specified
period.” Further, Carr was “ready and willing to accept such offer.”

In the foregoing posture Carr and Entercom each took action pursuant to the express
language of Section VII. Carr “[gave Entercom] prompt written notice thereof, including a |
written copy of such offer as presented to [Carr] containing the proposed compénsation
érrangement and term of efnploymen .” Entercom “exercise[d the Secfion VIII] right of first
fefusal by giving [Carr] written notice that it [was] doing so no later than . . . 72 hours . . . after
receipt by '[Entercom of Carr’s] notice.” At this time Carr’s Agreement with Entercom had |
neither expired nor been earlier terminated.

Upon completibn of the transaction described m the two previous paragfaphs —no word .
of -which is challenged by'\Carr —the Couttretums td Section VIII to see just what it says is the o
fesult. “The Companyv[Enfercom] shall thereu_pon have the right of first refusal to continue
[Carr’s] serﬁces on Statioh herein provided after the expirétion or.earlier terminatibn hereof’

upon the compensation anangement and term of employment offered by the other station.”

[cont.] “this Agreement,” as used in the Agreement in Schedule D, from continuing “Artist’s
services on Station as herein provided” is not apparent to this Court.
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(Emphasis_added.)
| As nbted above, there was no “earlier termination” of the Agreement. Consequenﬂy,
-Entercom, by exercising its right of ﬁrst_ refusal, continued Cart’s services beyond the September -
.19, 2007 original expiration date of the Agreement, upon'the éompensation arrangemént and the
term of employment offered by the other station. Contrary to Carr’s argument, it cannot be said
“that “Section VIII does not provide that the existing.Agreement ‘continues’ or is extended if
Entercom exercises its right of ﬁ_rst refusal before :the Agreement terminates.” Nor does anything
in Section VIII require Carr “to enter into a new agreement with -Entercom ‘after the expiration or
earlier termination’ of the existing Agreement.” For this Court to have made such rulings it

would have been in direct violation of the well-known legal proposition that it “is not the role of

, fhé court to alter the parties’ agreer_nent.” &gaﬁ v. Albert, 431 Mass. 833, 835 (2000);

- Carr argues that the Court has put him in an untenable position. Not so; Carr and
Entercom each knowingly'executed Carr’s Agreement. Each is entitled td reap the benefits of
what was agreed to, and each must abide by the lMiﬁtions that the Agreement imposes. Carr
had, and made, choices. He apparently negotiated an offer from another radib station While his
Agreement with'Entercém was still in place. He decided to present the offer he received from |
- - the other station to Entercom, w1th an accompanying statement that he c_lesi;ed to accept the offer
. and was presenting it 'puisuaﬁt to Sectioﬁ VIII of the Agreement with Entefcom. He did not have v
todo this, but he did. Hé could sirnply have Waitedun_t‘il September 20, 2007, b}; which time ﬁis
Agreément with Entércom would have expired. Carr cannot now say that what he did had no
légal effect under the Agreement thét he signed with Entercom five years earlier. And he canﬁot

now twist the language of that Agreement to mean something that it does not.
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Carr is not, as he argues in his brief, “in eésence, [subject té] a lifetime employment
agreement” with Entercom And wherever he legally finds hlmself it is of his own conscious
doing. He has not, as he publicly claims, been placed into some form of h1gh—pa1d indentured
. servitude by this Court.

ORDER

For the foregoing reasons, Plaintiff Howard L. Carr’s Emergency Motion for

W%

Allan van Gestel
Justice of the Supeno

Reconsideration, Paper.#21, is DENIED.

DATED:  October 16, 2007



